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and reflected in the detailed estimates.  Such bids, including said taxes, shall be 
the basis for bid evaluation and comparison.  

27.7. If so indicated pursuant to ITB Clause 1.2. Bids are being invited for individual 
lots or for any combination thereof, provided that all Bids and combinations of 
Bids shall be received by the same deadline and opened and evaluated 
simultaneously so as to determine the bid or combination of bids offering the 
lowest calculated cost to the Procuring Entity. Bid prices quoted shall 
correspond to all of the requirements specified for each lot. Bid Security as 
required by ITB Clause 18 shall be submitted for each contract (lot) separately. 
The basis for evaluation of lots is specified in BDS Clause 27.3. 

28. Post Qualification  
28.1. The BAC shall determine to its satisfaction whether the Bidder that is evaluated 

as having submitted the Lowest Calculated Bid complies with and is responsive 
to all the requirements and conditions specified in ITB Clauses 5, 12, and 13.  

28.2. Within a non-extendible period of five (5) calendar days from receipt by the 
Bidder of the notice from the BAC that it submitted the Lowest Calculated Bid, 
the Bidder shall submit its latest income and business tax returns filed and paid 
through the BIR Electronic Filing and Payment System (eFPS) and other 
appropriate licenses and permits required by law and stated in the BDS.  

Failure to submit any of the post-qualification requirements on time, or a 
finding against the veracity thereof, shall disqualify the Bidder for award.  
Provided in the event that a finding against the veracity of any of the 
documents submitted is made, it shall cause the forfeiture of the bid security in 
accordance with Section 69 of the IRR of RA 9184. 

28.3. The determination shall be based upon an examination of the documentary 
evidence of the Bidder’s qualifications submitted pursuant to ITB Clauses 12 
and 13, as well as other information as the Procuring Entity deems necessary 
and appropriate, using a non-discretionary “pass/fail” criterion, which shall be 
completed within a period of twelve (12) calendar days. 

28.4. If the BAC determines that the Bidder with the Lowest Calculated Bid passes all 
the criteria for post-qualification, it shall declare the said bid as the LCRB, and 
recommend to the HoPE the award of contract to the said Bidder at its 
submitted price or its calculated bid price, whichever is lower, subject to ITB 
Clause 30.3. 

28.5. A negative determination shall result in rejection of the Bidder’s bid, in which 
event the Procuring Entity shall proceed to the next Lowest Calculated Bid, with 
a fresh period to make a similar determination of that Bidder’s capabilities to 
perform satisfactorily. If the second Bidder, however, fails the post 
qualification, the procedure for post qualification shall be repeated for the 
Bidder with the next Lowest Calculated Bid, and so on until the LCRB is 
determined for recommendation of contract award. 

28.6. Within a period not exceeding fifteen (15) calendar days from the determination 
by the BAC of the LCRB and the recommendation to award the contract, the 
HoPE or his duly authorized representative shall approve or disapprove the said 
recommendation.  

28.7. In the event of disapproval, which shall be based on valid, reasonable, and 
justifiable grounds as provided for under Section 41 of the IRR of RA 9184, the 
HoPE shall notify the BAC and the Bidder in writing of such decision and the 
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grounds for it. When applicable, the BAC shall conduct a post-qualification of 
the Bidder with the next Lowest Calculated Bid. A request for reconsideration 
may be filed by the Bidder with the HoPE in accordance with Section 37.1.3 of 
the IRR of RA 9184. 

29. Reservation Clause 
29.1. Notwithstanding the eligibility or post-qualification of a Bidder, the Procuring 

Entity concerned reserves the right to review its qualifications at any stage of 
the procurement process if it has reasonable grounds to believe that a 
misrepresentation has been made by the said Bidder, or that there has been a 
change in the Bidder’s capability to undertake the project from the time it 
submitted its eligibility requirements.  Should such review uncover any 
misrepresentation made in the eligibility and bidding requirements, statements 
or documents, or any changes in the situation of the Bidder which will affect its 
capability to undertake the project so that it fails the preset eligibility or bid 
evaluation criteria, the Procuring Entity shall consider the said Bidder as 
ineligible and shall disqualify it from submitting a bid or from obtaining an 
award or contract. 

29.2. Based on the following grounds, the Procuring Entity reserves the right to reject 
any and all Bids, declare a Failure of Bidding at any time prior to the contract 
award, or not to award the contract, without thereby incurring any liability, and 
make no assurance that a contract shall be entered into as a result of the bidding:  

(a) If there is prima facie evidence of collusion between appropriate public 
officers or employees of the Procuring Entity, or between the BAC and 
any of the Bidders, or if the collusion is between or among the Bidders 
themselves, or between a Bidder and a third party, including any act 
which restricts, suppresses or nullifies or tends to restrict, suppress or 
nullify competition; 

(b) If the Procuring Entity’s BAC is found to have failed in  following the 
prescribed bidding procedures; or 

(c) For any justifiable and reasonable ground where the award of the 
contract will not redound to the benefit of the GOP as follows:  
(i) If the physical and economic conditions have significantly 

changed so as to render the project no longer economically, 
financially or technically feasible as determined by the HoPE;  

(ii) If the project is no longer necessary as determined by the 
HoPE; and  

(iii) If the source of funds for the project has been withheld or 
reduced through no fault of the Procuring Entity. 

29.3. In addition, the Procuring Entity may likewise declare a failure of bidding 
when: 

(a) No bids are received; 
(b) All prospective Bidders are declared ineligible;  
(c) All bids fail to comply with all the bid requirements, fail post-

qualification; or 
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(d) The Bidder with the LCRB refuses, without justifiable cause, to accept 
the award of contract, and no award is made in accordance with 
Section 40 of the IRR of RA 9184. 

F. Award of Contract 
30. Contract Award  

30.1. Subject to ITB Clause 28, the HoPE or its duly authorized representative shall 
award the contract to the Bidder whose bid has been determined to be the 
LCRB. 

30.2. Prior to the expiration of the period of bid validity, the Procuring Entity shall 
notify the successful Bidder in writing that its bid has been accepted, through a 
Notice of Award duly received by the Bidder or its representative personally or 
by registered mail or electronically, receipt of which must be confirmed in 
writing within two (2) days by the Bidder with the LCRB and submitted 
personally or sent by registered mail or electronically to the Procuring Entity. 

30.3. Notwithstanding the issuance of the Notice of Award, award of contract shall be 
subject to the following conditions: 

(a) Submission of the following documents within ten (10) calendar days 
from receipt of the Notice of Award: 
(i) In the case of procurement by a Philippine Foreign Service 

Office or Post, the PhilGEPS Registration Number of the 
winning foreign Bidder; or 

(ii) Valid PCAB license and registration for the type and cost of the 
contract to be bid for foreign bidders when the Treaty or 
International or Executive Agreement expressly allows 
submission of the PCAB license and registration for the type 
and cost of the contract to be bid as a pre-condition to the 
Award;  

(b) Posting of the performance security in accordance with ITB Clause 32; 
(c) Signing of the contract as provided in ITB Clause 31; and 
(d) Approval by higher authority, if required, as provided in Section 37.3 

of the IRR of RA 9184.  
31. Signing of the Contract 

31.1. At the same time as the Procuring Entity notifies the successful Bidder that its 
bid has been accepted, the Procuring Entity shall send the Contract Form to the 
Bidder, which Contract has been provided in the Bidding Documents, 
incorporating therein all agreements between the parties. 

31.2. Within ten (10) calendar days from receipt of the Notice of Award, the 
successful Bidder shall post the required performance security, sign and date the 
contract and return it to the Procuring Entity. 

31.3. The Procuring Entity shall enter into contract with the successful Bidder within 
the same ten (10) calendar day period provided that all the documentary 
requirements are complied with. 
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31.4. The following documents shall form part of the contract: 
(a) Contract Agreement; 
(b) Bidding Documents; 
(c) Winning Bidder’s bid, including the Technical and Financial 

Proposals, and all other documents/statements submitted (e.g., 
Bidder’s response to request for clarifications on the bid), including 
corrections to the bid, if any, resulting from the Procuring Entity’s bid 
evaluation; 

(d) Performance Security; 
(e) Notice of Award of Contract; and 
(f) Other contract documents that may be required by existing laws and/or 

specified in the BDS. 
32. Performance Security  

32.1. To guarantee the faithful performance by the winning Bidder of its obligations 
under the contract, it shall post a performance security within a maximum 
period of ten (10) calendar days from the receipt of the Notice of Award from 
the Procuring Entity and in no case later than the signing of the contract. 

32.2. The Performance Security shall be denominated in Philippine Pesos and posted 
in favor of the Procuring Entity in an amount not less than the percentage of the 
total contract price in accordance with the following schedule: 

Form of Performance Security 
Amount of Performance Security 

(Not less than the Percentage of the 
Total Contract Price) 

(a) Cash or cashier’s/manager’s 
check issued by a Universal or 
Commercial Bank. 
 
For biddings conducted by the 
LGUs, the Cashier’s/Manager’s 
Check may be issued by other 
banks certified by the BSP as 
authorized to issue such 
financial instrument. 
 

Ten percent (10%) (b) Bank draft/guarantee or 
irrevocable letter of credit 
issued by a Universal or 
Commercial Bank: Provided, 
however, that it shall be 
confirmed or authenticated by a 
Universal or Commercial Bank, 
if issued by a foreign bank. 
 
For biddings conducted by the 
LGUs, Bank Draft/Guarantee, 
or Irrevocable Letter of Credit 
may be issued by other banks 
certified by the BSP as 
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authorized to issue such 
financial instrument. 

(c) Surety bond callable upon 
demand issued by a surety or 
insurance company duly 
certified by the Insurance 
Commission as authorized to 
issue such security. 

 
Thirty percent (30%) 

32.3. Failure of the successful Bidder to comply with the above-mentioned 
requirement shall constitute sufficient ground for the annulment of the award 
and forfeiture of the bid security, in which event the Procuring Entity shall have 
a fresh period to initiate and complete the post qualification of the second 
Lowest Calculated Bid. The procedure shall be repeated until LCRB is 
identified and selected for recommendation of contract award. However if no 
Bidder passed post-qualification, the BAC shall declare the bidding a failure 
and conduct a re-bidding with re-advertisement, if necessary. 

33. Notice to Proceed 
Within seven (7) calendar days from the date of approval of the Contract by the 
appropriate government approving authority, the Procuring Entity shall issue the 
Notice to Proceed (NTP) together with a copy or copies of the approved contract to 
the successful Bidder. All notices called for by the terms of the contract shall be 
effective only at the time of receipt thereof by the successful Bidder.  
 
 

34. Protest Mechanism 
Decision of the procuring entity at any stage of the procurement process may be 
questioned in accordance with Sections 55 of the IRR of RA 9184. 
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Bid Data Sheet 
ITB Clause  

1.1 The Procuring Entity is Department of Social Welfare and Development 
MIMAROPA Region. 
The name of the Contract is Construction and Repair of MIMAROPA 
Youth Center Facilities. 
The identification number of the Contract is Project ID No. 2017-07-003. 

2 
 

The Funding Source is:  
The Government of the Philippines (GoP) through General Appropriations 
Act of 2018 in the amount of Nine Million Ninety Thousand Five Hundred 
Forty-One and 18/100 only (Php 9,090,541.18). 
The name of the Project is Construction and Repair of MIMAROPA Youth 
Center Facilities. 

3.1 No further instructions. 
5.1 No further instructions. 
5.2 Bidding is restricted to eligible bidders as defined in ITB Clause 5.1. 
5.4(a) No further instructions. 
5.4(b) 
 
 

For this purpose, similar contracts shall refer to contracts which have the 
same major categories of work equivalent to at least Fifty Percent (50%) of 
the ABC. 
Bidders shall include in their bids: 
    1. A photocopy of Single Largest Completed Contract or Purchase 
Order; 
    2. Notice of Award and/or Notice to Proceed 
    3. Project Owner’s Certificate of Final Acceptance issued by the Owner 
other than the Contractor or the Constructors Performance Evaluation 
System (CPES) Final Rating, which must be at least satisfactory. In case 
of contracts with the private sector, and equivalent document shall be 
submitted. 
Similar contract shall refer to the construction and repair of 
infrastructures. 

8.1 Subcontracting is not allowed. 
8.2 Not applicable. 
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9.1 The Procuring Entity will hold a Pre-Bid Conference for this Project on July 
24, 2018, 1:00 PM at DSWD Conference Room 1680 F.T. Benitez Cor. 
Malvar Street, Malate, Manila.  

10.1 
 

The Procuring Entity’s address is: 
DSWD Field Office MIMAROPA  
1680 F.T. Benitez Cor. Malvar Street, Malate, Manila 
Contact Person: HARVY B. CALABIO, BAC Secretariat 
Tel. No.: (02) 336-8106 Loc. 111/101 
Email Address: procurementdswd4bmimaropa@gmail.com 
Fax: (02) 336-8106 Loc. 101 
Website: https:www.fo4b.dswd.gov.ph/ 
 

10.4 No further instructions. 
12.1 Valid PCAB License shall be submitted as part of the Class A Legal 

Documents. 
 
PCAB Classifications: 
Principal Classification: General Engineering, General Building 
 
Category: B 
Registration Particulars: 
Kind of Project: General Engineering, General Building  
Respective Size Range (Minimum Requirement): Medium A 

12.1(a)(iii) The bidder’s SLCC similar to the contract to be bid should have been 
completed within ten (10) years prior to the deadline for the submission and 
receipt of bids. 

12.1(b)(ii.2) The minimum work experience requirements for key personnel are the 
following: 
Key Personnel                           General Experience      Relevant Experience 
Project Manager                                    3 years                        3 years 
Licensed Civil Engineer                        3 years                        3 years                       
Master Plumber                                      2 years                        2 years 
Master Electrician                                  3 years                        3 years                       
Safety Officer                                          2 years                        2 years 
Respective resumes and photocopy of valid Professional Regulation 
Commission (PRC) license shall be submitted within five (5) calendar days 
upon declaration of Lowest Calculated Bid. 

12.1(b)(iii.3) The minimum major equipment requirements are the following: 
Equipment                                          Capacity                Number of Units 
 
Welding Machine                                                                          1 
(Including complete  
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accessories and generator set) 
One-Bagger Concrete Mixer                                                        2                                            
Concrete Vibrator                                                                         1 
Plate Compactor                                                                            1 
Cutting Outfit                                                                                1    
Supporting documents like proof of ownership, lease and/or purchase 
agreements shall be submitted within five (5) calendar days upon 
declaration of Lowest Calculated Bid. For lease agreements, such proof 
must include a certification of availability of equipment from the lessor for 
the duration of the Project.                                                              

13.1 No additional Requirements. 
13.1(b) This shall include all of the following documents: 

1) Bid prices in the Bill of Quantities; 
2) Detailed estimates, including a summary sheet indicating the unit 

prices of construction materials, labor rates, and equipment rentals 
used in coming up with the Bid; and  

3) Cash flow by quarter or payment schedule.  
13.2 The ABC is Nine Million Ninety Thousand Five Hundred Forty-One and 

18/100 only (Php 9,090,541.18). Any bid with a financial component 
exceeding this amount shall not be accepted. 

14.2 No further instructions. 
15.4 No further instructions. 
16.1 The bid prices shall be quoted in Philippine Pesos. 
16.3 No further instructions. 
17.1 Bids will be valid until December 04, 2018. 
18.1 The bid security shall be in the form of a Bid Securing Declaration or any of 

the following forms and amounts: 
1. The amount of not less than One Hundred Eighty-One Thousand Eight 

Hundred Ten and 82/100 Pesos Only (Php 181,810.82) equivalent to 2% 
of ABC, if bid security is in cash, cashier’s/manager’s check, bank 
draft/guarantee or irrevocable letter of credit; 

2. The amount of not less than Four Hundred Fifty-Four Thousand Five 
Hundred Twenty-Seven and 6/100 Pesos Only (Php 454,527.06) equivalent to 5% of ABC, if bid security is in Surety Bond. 

18.2 The bid security shall be valid until December 04, 2018. 
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20.3 Each Bidder shall submit One (1) original and Two (2) copies of the first 
and second components of its bid. 

21 The address for submission of bids is DSWD Field Office MIMAROPA 
Region, 2nd Floor Annex Building, 1680 F.T. Benitez St. Cor. Malvar St., 
Malate, Manila. 
The deadline for submission of bids is August 06, 2018, Monday, 9:00 AM. 
LATE BID SUBMISSIONS WILL NOT BE ACCEPTED.  

24.1 The place of bid opening is DSWD Field Office MIMAROPA Regions, 2nd 
Floor Annex Building, 1680 F.T. Benitez Cor. Malvar Street., Malate, 
Manila. 
The date and time of bid opening is August 06, 2018, Monday, 10:00 AM. 

24.2 No further instructions. 
24.3 No further instructions. 
27.3 Partial bid is not allowed. The infrastructure project is packaged in a single 

lot and the lot shall not be divided into sub-lots for the purpose of bidding, 
evaluation, and contract award. 
In all cases, the NFCC computation, if applicable, must be sufficient for all 
the lots or contracts to be awarded to the Bidder. 

27.4 No further instructions. 
28.2 The following shall be submitted in addition to those specified under 

Section 28.2 of the GCC: 
 
Latest Income and Business Tax Returns, filed and paid through the 
Electronic Filing and Payments System (EFPS), consisting of the 
following: 
- 2017 Income Tax Return with proof of payment; and 
-VAT Returns (Form 2550M and 2550Q) or Percentage Tax Returns 
(2551M) with proof of payment covering the months from January to 
June 2018.   

31.4(f) 
 

The following documents shall be submitted by the Lowest Calculated 
Responsive Bidder within the deadline for post-qualification.  
 
1. Construction schedule and S-curve 
2. Manpower schedule 
3. Construction methods 
4. Equipment utilization schedule 
5. Construction safety, sanitation and health program approved by DOLE 
6. PERT/CPM 
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1. Definitions  
For purposes of this Clause, boldface type is used to identify defined terms. 
1.1. The Arbiter is the person appointed jointly by the Procuring Entity and the 

Contractor to resolve disputes in the first instance, as provided for in GCC 
Clause 21. 

1.2. Bill of Quantities refers to a list of the specific items of the Work and their 
corresponding unit prices, lump sums, and/or provisional sums. 

1.3. The Completion Date is the date of completion of the Works as certified by 
the Procuring Entity’s Representative, in accordance with GCC Clause 49. 

1.4. The Contract is the contract between the Procuring Entity and the Contractor 
to execute, complete, and maintain the Works. 

1.5 The Contract Effectivity Date is the date of signing of the Contract.  
However, the contractor shall commence execution of the Works on the Start 
Date as defined in GCC Clause 1.28. 

1.6 The Contract Price is the price stated in the Notice of Award and thereafter to 
be paid by the Procuring Entity to the Contractor for the execution of the 
Works in accordance with this Contract 

1.7 Contract Time Extension is the allowable period for the Contractor to 
complete the Works in addition to the original Completion Date stated in this 
Contract. 

1.8  The Contractor is the juridical entity whose proposal has been accepted by 
the Procuring Entity and to whom the Contract to execute the Work was 
awarded. 

1.9  The Contractor’s Bid is the signed offer or proposal submitted by the 
Contractor to the Procuring Entity in response to the Bidding Documents. 

1.10 Days are calendar days; months are calendar months. 
1.11 Dayworks are varied work inputs subject to payment on a time basis for the 

Contractor’s employees and Equipment, in addition to payments for associated 
Materials and Plant. 

1.12 A Defect is any part of the Works not completed in accordance with the 
Contract. 

1.13  The Defects Liability Certificate is the certificate issued by Procuring 
Entity’s Representative upon correction of defects by the Contractor. 

1.14 The Defects Liability Period is the one year period between contract 
completion and final acceptance within which the Contractor assumes the 
responsibility to undertake the repair of any damage to the Works at his own 
expense. 
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1.15 Drawings are graphical presentations of the Works. They include all 
supplementary details, shop drawings, calculations, and other information 
provided or approved for the execution of this Contract. 

1.16 Equipment refers to all facilities, supplies, appliances, materials or things 
required for the execution and completion of the Work provided by the 
Contractor and which shall not form or are not intended to form part of the 
Permanent Works. 

1.17 The Intended Completion Date refers to the date specified in the SCC when 
the Contractor is expected to have completed the Works.  The Intended 
Completion Date may be revised only by the Procuring Entity’s 
Representative by issuing an extension of time or an acceleration order. 

1.18 Materials are all supplies, including consumables, used by the Contractor for 
incorporation in the Works. 

1.19 The Notice to Proceed is a written notice issued by the Procuring Entity or the 
Procuring Entity’s Representative to the Contractor requiring the latter to 
begin the commencement of the work not later than a specified or 
determinable date. 

1.20 Permanent Works are all permanent structures and all other project features 
and facilities required to be constructed and completed in accordance with this 
Contract which shall be delivered to the Procuring Entity and which shall 
remain at the Site after the removal of all Temporary Works. 

1.21 Plant refers to the machinery, apparatus, and the like intended to form an 
integral part of the Permanent Works. 

1.22 The Procuring Entity is the party who employs the Contractor to carry out 
the Works stated in the SCC. 

1.23 The Procuring Entity’s Representative refers to the Head of the Procuring 
Entity or his duly authorized representative, identified in the SCC, who shall 
be responsible for supervising the execution of the Works and administering 
this Contract. 

1.24  The Site is the place provided by the Procuring Entity where the Works shall 
be executed and any other place or places which may be designated in the 
SCC, or notified to the Contractor by the Procuring Entity’s Representative as 
forming part of the Site. 

1.25  Site Investigation Reports are those that were included in the Bidding 
Documents and are factual and interpretative reports about the surface and 
subsurface conditions at the Site. 

1.26  Slippage is a delay in work execution occurring when actual accomplishment 
falls below the target as measured by the difference between the scheduled and 
actual accomplishment of the Work by the Contractor as established from the 
work schedule. This is actually described as a percentage of the whole Works.  
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1.27 Specifications means the description of Works to be done and the qualities of 
materials to be used, the equipment to be installed and the mode of 
construction. 

1.28  The Start Date, as specified in the SCC, is the date when the Contractor is 
obliged to commence execution of the Works.  It does not necessarily coincide 
with any of the Site Possession Dates.  

1.29  A Subcontractor is any person or organization to whom a part of the Works 
has been subcontracted by the Contractor, as allowed by the Procuring Entity, 
but not any assignee of such person.  

1.30 Temporary Works are works designed, constructed, installed, and removed 
by the Contractor that are needed for construction or installation of the 
Permanent Works. 

1.31 Work(s) refer to the Permanent Works and Temporary Works to be executed 
by the Contractor in accordance with this Contract, including (i) the furnishing 
of all labor, materials, equipment and others incidental, necessary or 
convenient to the complete execution of the Works; (ii) the passing of any 
tests before acceptance by the Procuring Entity’s Representative; (iii) and the 
carrying out of all duties and obligations of the Contractor imposed by this 
Contract as described in the SCC. 

2. Interpretation 
2.1. In interpreting the Conditions of Contract, singular also means plural, male also 

means female or neuter, and the other way around.  Headings have no 
significance.  Words have their normal meaning under the language of this 
Contract unless specifically defined.  The Procuring Entity’s Representative will 
provide instructions clarifying queries about the Conditions of Contract. 

2.2. If sectional completion is specified in the SCC, references in the Conditions of 
Contract to the Works, the Completion Date, and the Intended Completion Date 
apply to any Section of the Works (other than references to the Completion Date 
and Intended Completion Date for the whole of the Works). 

2.3. The documents forming this Contract shall be interpreted in the following order 
of priority: 

a) Contract Agreement; 
b) Bid Data Sheet; 
c) Instructions to Bidders; 
d) Addenda to the Bidding Documents; 
e) Special Conditions of Contract; 
f) General Conditions of Contract; 
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g) Specifications; 
h) Bill of Quantities; and 
i) Drawings. 

3. Governing Language and Law 
3.1. This Contract has been executed in the English language, which shall be the 

binding and controlling language for all matters relating to the meaning or 
interpretation of this Contract.  All correspondence and other documents 
pertaining to this Contract which are exchanged by the parties shall be written in 
English. 

3.2. This Contract shall be interpreted in accordance with the laws of the Republic of 
the Philippines. 

4. Communications 
Communications between parties that are referred to in the Conditions shall be 
effective only when in writing.  A notice shall be effective only when it is received by 
the concerned party. 

5. Possession of Site 
5.1. On the date specified in the SCC, the Procuring Entity shall grant the 

Contractor possession of so much of the Site as may be required to enable it to 
proceed with the execution of the Works. If the Contractor suffers delay or 
incurs cost from failure on the part of the Procuring Entity to give possession in 
accordance with the terms of this clause, the Procuring Entity’s Representative 
shall give the Contractor a Contract Time Extension and certify such sum as fair 
to cover the cost incurred, which sum shall be paid by Procuring Entity. 

5.2. If possession of a portion is not given by the date stated in the SCC Clause 5.1, 
the Procuring Entity will be deemed to have delayed the start of the relevant 
activities.  The resulting adjustments in contract time to address such delay shall 
be in accordance with GCC Clause 47. 

5.3. The Contractor shall bear all costs and charges for special or temporary right-of-
way required by it in connection with access to the Site. The Contractor shall 
also provide at his own cost any additional facilities outside the Site required by 
it for purposes of the Works. 

5.4. The Contractor shall allow the Procuring Entity’s Representative and any 
person authorized by the Procuring Entity’s Representative access to the Site 
and to any place where work in connection with this Contract is being carried 
out or is intended to be carried out. 

6. The Contractor’s Obligations 
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6.1. The Contractor shall carry out the Works properly and in accordance with this 
Contract. The Contractor shall provide all supervision, labor, Materials, Plant 
and Contractor's Equipment, which may be required. All Materials and Plant on 
Site shall be deemed to be the property of the Procuring Entity. 

6.2. The Contractor shall commence execution of the Works on the Start Date and 
shall carry out the Works in accordance with the Program of Work submitted by 
the Contractor, as updated with the approval of the Procuring Entity’s 
Representative, and complete them by the Intended Completion Date. 

6.3. The Contractor shall be responsible for the safety of all activities on the Site. 
6.4. The Contractor shall carry out all instructions of the Procuring Entity’s 

Representative that comply with the applicable laws where the Site is located. 
6.5. The Contractor shall employ the key personnel named in the Schedule of Key 

Personnel, as referred to in the SCC, to carry out the supervision of the Works. 
The Procuring Entity will approve any proposed replacement of key personnel 
only if their relevant qualifications and abilities are equal to or better than those 
of the personnel listed in the Schedule. 

6.6. If the Procuring Entity’s Representative asks the Contractor to remove a 
member of the Contractor’s staff or work force, for justifiable cause, the 
Contractor shall ensure that the person leaves the Site within seven (7) days and 
has no further connection with the Work in this Contract. 

6.7. During Contract implementation, the Contractor and his subcontractors shall 
abide at all times by all labor laws, including child labor related enactments, and 
other relevant rules. 

6.8. The Contractor shall submit to the Procuring Entity for consent the name and 
particulars of the person authorized to receive instructions on behalf of the 
Contractor. 

6.9. The Contractor shall cooperate and share the Site with other contractors, public 
authorities, utilities, and the Procuring Entity between the dates given in the 
schedule of other contractors particularly when they shall require access to the 
Site.  The Contractor shall also provide facilities and services for them during 
this period.  The Procuring Entity may modify the schedule of other contractors, 
and shall notify the Contractor of any such modification thereto. 

6.10. Should anything of historical or other interest or of significant value be 
unexpectedly discovered on the Site, it shall be the property of the Procuring 
Entity.  The Contractor shall notify the Procuring Entity’s Representative of 
such discoveries and carry out the Procuring Entity’s Representative’s 
instructions in dealing with them. 

7. Performance Security 
7.1. Within ten (10) calendar days from receipt of the Notice of Award from the 

Procuring Entity but in no case later than the signing of the contract by both 
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parties, the Contractor shall furnish the performance security in any of the forms 
prescribed in ITB Clause 32.2. 

7.2. The performance security posted in favor of the Procuring Entity shall be 
forfeited in the event it is established that the Contractor is in default in any of 
its obligations under the Contract.  

7.3. The performance security shall remain valid until issuance by the Procuring 
Entity of the Certificate of Final Acceptance. 

7.4. The performance security may be released by the Procuring Entity and returned 
to the Contractor after the issuance of the Certificate of Final Acceptance 
subject to the following conditions: 

(a) There are no pending claims against the Contractor or the surety 
company filed by the Procuring Entity; 

(b) The Contractor has no pending claims for labor and materials filed 
against it; and 

(c) Other terms specified in the SCC. 
7.5. The Contractor shall post an additional performance security following the 

amount and form specified in ITB Clause 32.2 to cover any cumulative increase 
of more than ten percent (10%) over the original value of the contract as a result 
of amendments to order or change orders, extra work orders and supplemental 
agreements, as the case may be.  The Contractor shall cause the extension of the 
validity of the performance security to cover approved contract time extensions. 

7.6. In case of a reduction in the contract value or for partially completed Works 
under the contract which are usable and accepted by the Procuring Entity the 
use of which, in the judgment of the implementing agency or the Procuring 
Entity, will not affect the structural integrity of the entire project, the Procuring 
Entity shall allow a proportional reduction in the original performance security, 
provided that any such reduction is more than ten percent (10%) and that the 
aggregate of such reductions is not more than fifty percent (50%) of the original 
performance security. 

7.7. Unless otherwise indicated in the SCC, the Contractor, by entering into the 
Contract with the Procuring Entity, acknowledges the right of the Procuring 
Entity to institute action pursuant to  Act 3688 against any subcontractor be they 
an individual, firm, partnership, corporation, or association supplying the 
Contractor with labor, materials and/or equipment for the performance of this 
Contract. 

8. Subcontracting 
8.1. Unless otherwise indicated in the SCC, the Contractor cannot subcontract 

Works more than the percentage specified in BDS Clause 8.1. 
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8.2. Subcontracting of any portion of the Works does not relieve the Contractor of 
any liability or obligation under this Contract.  The Contractor will be 
responsible for the acts, defaults, and negligence of any subcontractor, its 
agents, servants or workmen as fully as if these were the Contractor’s own acts, 
defaults, or negligence, or those of its agents, servants or workmen. 

8.3. If subcontracting is allowed. The contractor may identify its subcontractor 
during contract implementation stage. Subcontractors disclosed and identified 
during the bidding may be changed during the implementation of this Contract. 
In either case, subcontractors must submit the documentary requirements under 
ITB Clause 12 and comply with the eligibility criteria specified in the BDS. In 
the event that any subcontractor is found by any Procuring Entity to be eligible, 
the subcontracting of such portion of the Works shall be disallowed. 

9. Liquidated Damages 
9.1. The Contractor shall pay liquidated damages to the Procuring Entity for each 

day that the Completion Date is later than the Intended Completion Date.  The 
applicable liquidated damages is at least one-tenth (1/10) of a percent of the cost 
of the unperformed portion for every day of delay.  The total amount of 
liquidated damages shall not exceed ten percent (10%) of the amount of the 
contract.  The Procuring Entity may deduct liquidated damages from payments 
due to the Contractor.  Payment of liquidated damages shall not affect the 
Contractor’s liabilities. Once the cumulative amount of liquidated damages 
reaches ten percent (10%) of the amount of this Contract, the Procuring Entity 
may rescind or terminate this Contract, without prejudice to other courses of 
action and remedies available under the circumstances. 

9.2. If the Intended Completion Date is extended after liquidated damages have been 
paid, the Engineer of the Procuring Entity shall correct any overpayment of 
liquidated damages by the Contractor by adjusting the next payment certificate.  

10. Site Investigation Reports 
The Contractor, in preparing the Bid, shall rely on any Site Investigation Reports 
referred to in the SCC supplemented by any information obtained by the Contractor. 

11. The Procuring Entity, Licenses and Permits 
The Procuring Entity shall, if requested by the Contractor, assist him in applying for 
permits, licenses or approvals, which are required for the Works. 

12. Contractor’s Risk and Warranty Security 
12.1. The Contractor shall assume full responsibility for the Works from the time 

project construction commenced up to final acceptance by the Procuring Entity 
and shall be held responsible for any damage or destruction of the Works except 
those occasioned by force majeure. The Contractor shall be fully responsible for 
the safety, protection, security, and convenience of his personnel, third parties, 
and the public at large, as well as the Works, Equipment, installation, and the 
like to be affected by his construction work.  



 

51 

12.2. The defects liability period for infrastructure projects shall be one year from 
contract completion up to final acceptance by the Procuring Entity.  During this 
period, the Contractor shall undertake the repair works, at his own expense, of 
any damage to the Works on account of the use of materials of inferior quality 
within ninety (90) days from the time the HoPE has issued an order to undertake 
repair.  In case of failure or refusal to comply with this mandate, the Procuring 
Entity shall undertake such repair works and shall be entitled to full 
reimbursement of expenses incurred therein upon demand. 

12.3. Unless otherwise indicated in the SCC, in case the Contractor fails to comply 
with the preceding paragraph, the Procuring Entity shall forfeit its performance 
security, subject its property(ies) to attachment or garnishment proceedings, and 
perpetually disqualify it from participating in any public bidding. All payables 
of the GoP in his favor shall be offset to recover the costs.  

12.4. After final acceptance of the Works by the Procuring Entity, the Contractor 
shall be held responsible for “Structural Defects,” i.e., major 
faults/flaws/deficiencies in one or more key structural elements of the project 
which may lead to structural  failure of the completed elements or structure, or 
“Structural Failures,” i.e., where one or more key structural elements in an 
infrastructure facility fails or collapses, thereby rendering the facility or part 
thereof incapable of withstanding the design loads, and/or endangering the 
safety of the users or the general public: 

(a) Contractor – Where Structural Defects/Failures arise due to faults 
attributable to improper construction, use of inferior 
quality/substandard materials, and any violation of the contract plans 
and specifications, the contractor shall be held liable; 

(b) Consultants – Where Structural Defects/Failures arise due to faulty 
and/or inadequate design and specifications as well as construction 
supervision, then the consultant who prepared the design or undertook 
construction supervision for the project shall be held liable; 

(c) Procuring Entity’s Representatives/Project Manager/Construction 
Managers and Supervisors – The project owner’s representative(s), 
project manager, construction manager, and supervisor(s) shall be held 
liable in cases where the Structural Defects/Failures are due to his/their 
willful intervention in altering the designs and other specifications; 
negligence or omission in not approving or acting on proposed changes 
to noted defects or deficiencies in the design and/or specifications; and 
the use of substandard construction materials in the project; 

(d) Third Parties - Third Parties shall be held liable in cases where 
Structural Defects/Failures are caused by work undertaken by them 
such as leaking pipes, diggings or excavations, underground cables and 
electrical wires, underground tunnel, mining shaft and the like, in 
which case the applicable warranty to such structure should be levied 
to third parties for their construction or restoration works. 



 

52 

(e) Users - In cases where Structural Defects/Failures are due to 
abuse/misuse by the end user of the constructed facility and/or non–
compliance by a user with the technical design limits and/or intended 
purpose of the same, then the user concerned shall be held liable. 

12.5. The warranty against Structural Defects/Failures, except those occasioned on 
force majeure, shall cover the period specified in the SCC reckoned from the 
date of issuance of the Certificate of Final Acceptance by the Procuring Entity.  

12.6. The Contractor shall be required to put up a warranty security in the form of 
cash, bank guarantee, letter of credit, GSIS or surety bond callable on demand, 
in accordance with the following schedule: 

Form of Warranty 
Amount of Warranty Security 
 Not less than the Percentage 
(%) of Total Contract Price 

(a) Cash or letter of credit issued by 
Universal or Commercial bank: 
provided, however, that the letter of 
credit shall be confirmed or 
authenticated by a Universal or 
Commercial bank, if issued by a 
foreign bank 

Five Percent (5%) 

(b) Bank guarantee confirmed by 
Universal or Commercial bank: 
provided, however, that the letter of 
credit shall be confirmed or 
authenticated by a Universal or 
Commercial bank, if issued by a 
foreign bank 

Ten Percent (10%) 

(c) Surety bond callable upon demand 
issued by GSIS or any surety or 
insurance company duly certified by 
the Insurance Commission 

Thirty Percent (30%) 

12.7. The warranty security shall be stated in Philippine Pesos and shall remain 
effective for one year from the date of issuance of the Certificate of Final 
Acceptance by the Procuring Entity, and returned only after the lapse of said 
one year period. 

12.8. In case of structural defects/failure occurring during the applicable warranty 
period provided in GCC Clause 12.5, the Procuring Entity shall undertake the 
necessary restoration or reconstruction works and shall be entitled to full 
reimbursement by the parties found to be liable for expenses incurred therein 
upon demand, without prejudice to the filing of appropriate administrative, civil, 
and/or criminal charges against the responsible persons as well as the forfeiture 
of the warranty security posted in favor of the Procuring Entity. 

13. Liability of the Contractor 
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Subject to additional provisions, if any, set forth in the SCC, the Contractor’s liability 
under this Contract shall be as provided by the laws of the Republic of the 
Philippines. 

14. Procuring Entity’s Risk 
14.1. From the Start Date until the Certificate of Final Acceptance has been issued, 

the following are risks of the Procuring Entity: 
(a) The risk of personal injury, death, or loss of or damage to property 

(excluding the Works, Plant, Materials, and Equipment), which are due 
to: 
(i) any type of use or occupation of the Site authorized by the 

Procuring Entity after the official acceptance of the works; or 
(ii) negligence, breach of statutory duty, or interference with any 

legal right by the Procuring Entity or by any person employed 
by or contracted to him except the Contractor. 

(b) The risk of damage to the Works, Plant, Materials, and Equipment to 
the extent that it is due to a fault of the Procuring Entity or in the 
Procuring Entity’s design, or due to war or radioactive contamination 
directly affecting the country where the Works are to be executed. 

15. Insurance 
15.1. The Contractor shall, under his name and at his own expense, obtain and 

maintain, for the duration of this Contract, the following insurance coverage: 
(a) Contractor’s All Risk Insurance; 
(b) Transportation to the project Site of Equipment, Machinery, and 

Supplies owned by the Contractor; 
(c) Personal injury or death of Contractor’s employees; and 
(d) Comprehensive insurance for third party liability to Contractor’s direct 

or indirect act or omission causing damage to third persons. 
15.2. The Contractor shall provide evidence to the Procuring Entity’s Representative 

that the insurances required under this Contract have been effected and shall, 
within a reasonable time, provide copies of the insurance policies to the 
Procuring Entity’s Representative.  Such evidence and such policies shall be 
provided to the Procuring Entity’s through the Procuring Entity’s 
Representative. 

15.3. The Contractor shall notify the insurers of changes in the nature, extent, or 
program for the execution of the Works and ensure the adequacy of the 
insurances at all times in accordance with the terms of this Contract and shall 
produce to the Procuring Entity’s Representative the insurance policies in force 
including the receipts for payment of the current premiums. 
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The above insurance policies shall be obtained from any reputable insurance 
company approved by the Procuring Entity’s Representative. 

15.4. If the Contractor fails to obtain and keep in force the insurances referred to 
herein or any other insurance which he may be required to obtain under the 
terms of this Contract, the Procuring Entity may obtain and keep in force any 
such insurances and pay such premiums as may be necessary for the purpose.  
From time to time, the Procuring Entity may deduct the amount it shall pay for 
said premiums including twenty five percent (25%) therein from any monies 
due, or which may become due, to the Contractor, without prejudice to the 
Procuring Entity exercising its right to impose other sanctions against the 
Contractor pursuant to the provisions of this Contract. 

15.5. In the event the Contractor fails to observe the above safeguards, the Procuring 
Entity may, at the Contractor’s expense, take whatever measure is deemed 
necessary for its protection and that of the Contractor’s personnel and third 
parties, and/or order the interruption of dangerous Works.  In addition, the 
Procuring Entity may refuse to make the payments under GCC Clause 40 until 
the Contractor complies with this Clause. 

15.6. The Contractor shall immediately replace the insurance policy obtained as 
required in this Contract, without need of the Procuring Entity’s demand, with a 
new policy issued by a new insurance company acceptable to the Procuring 
Entity for any of the following grounds: 

(a) The issuer of the insurance policy to be replaced has:  
(i) become bankrupt;  
(ii) been placed under receivership or under a management 

committee;  
(iii) been sued for suspension of payment; or 
(iv) been suspended by the Insurance Commission and its license to 

engage in business or its authority to issue insurance policies 
cancelled; or  

(v) Where reasonable grounds exist that the insurer may not be 
able, fully and promptly, to fulfill its obligation under the 
insurance policy. 

16. Termination for Default of Contractor 
16.1. The Procuring Entity shall terminate this Contract for default when any of the 

following conditions attend its implementation: 
(i) Due to the Contractor’s fault and while the project is on-going, it has 

incurred negative slippage of fifteen percent (15%) or more in 
accordance with Presidential Decree 1870, regardless of whether or not 
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previous warnings and notices have been issued for the Contractor to 
improve his performance; 

(ii) Due to its own fault and after this Contract time has expired, the 
Contractor incurs delay in the completion of the Work after this 
Contract has expired; or 

(iii) The Contractor: 
(i) abandons the contract Works, refuses or fails to comply with a 

valid instruction of the Procuring Entity or fails to proceed 
expeditiously and without delay despite a written notice by the 
Procuring Entity; 

(ii) does not actually have on the project Site the minimum 
essential equipment listed on the bid necessary to prosecute the 
Works in accordance with the approved Program of Work and 
equipment deployment schedule as required for the project; 

(iii) does not execute the Works in accordance with this Contract or 
persistently or flagrantly neglects to carry out its obligations 
under this Contract; 

(iv) neglects or refuses to remove materials or to perform a new 
Work that has been rejected as defective or unsuitable; or 

(v) sub-lets any part of this Contract without approval by the 
Procuring Entity. 

16.2. All materials on the Site, Plant, Works, including Equipment purchased and 
funded under the Contract shall be deemed to be the property of the Procuring 
Entity if this Contract is rescinded because of the Contractor’s default. 

17. Termination for Default of Procuring Entity 
The Contractor may terminate this Contract with the Procuring Entity if the works are 
completely stopped for a continuous period of at least sixty (60) calendar days 
through no fault of its own, due to any of the following reasons: 
(a) Failure of the Procuring Entity to deliver, within a reasonable time, supplies, 

materials, right-of-way, or other items it is obligated to furnish under the terms 
of this Contract; or 

(b) The prosecution of the Work is disrupted by the adverse peace and order 
situation, as certified by the Armed Forces of the Philippines Provincial 
Commander and approved by the Secretary of National Defense. 

18. Termination for Other Causes 
18.1. The Procuring Entity may terminate this Contract, in whole or in part, at any 

time for its convenience.  The HoPE may terminate this Contract for the 
convenience of the Procuring Entity if he has determined the existence of 
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conditions that make Project Implementation economically, financially or 
technically impractical and/or unnecessary, such as, but not limited to, 
fortuitous event(s) or changes in law and National Government policies. 

18.2. The Procuring Entity or the Contractor may terminate this Contract if the other 
party causes a fundamental breach of this Contract. 

18.3. Fundamental breaches of Contract shall include, but shall not be limited to, the 
following: 

(a) The Contractor stops work for twenty eight (28) days when no 
stoppage of work is shown on the current Program of Work and the 
stoppage has not been authorized by the Procuring Entity’s 
Representative; 

(b) The Procuring Entity’s Representative instructs the Contractor to delay 
the progress of the Works, and the instruction is not withdrawn within 
twenty eight (28) days; 

(c) The Procuring Entity shall terminate this Contract if the Contractor is 
declared bankrupt or insolvent as determined with finality by a court of 
competent jurisdiction.  In this event, termination will be without 
compensation to the Contractor, provided that such termination will 
not prejudice or affect any right of action or remedy which has accrued 
or will accrue thereafter to the Procuring Entity and/or the Contractor.  
In the case of the Contractor's insolvency, any Contractor's Equipment 
which the Procuring Entity instructs in the notice is to be used until the 
completion of the Works; 

(d) A payment certified by the Procuring Entity’s Representative is not 
paid by the Procuring Entity to the Contractor within eighty four (84) 
days from the date of the Procuring Entity’s Representative’s 
certificate; 

(e) The Procuring Entity’s Representative gives Notice that failure to 
correct a particular Defect is a fundamental breach of Contract and the 
Contractor fails to correct it within a reasonable period of time 
determined by the Procuring Entity’s Representative; 

(f) The Contractor does not maintain a Security, which is required;  
(g) The Contractor has delayed the completion of the Works by the 

number of days for which the maximum amount of liquidated damages 
can be paid, as defined in the GCC Clause 9; and 

(h) In case it is determined prima facie by the Procuring Entity that the 
Contractor has engaged, before or during the implementation of the 
contract, in unlawful deeds and behaviors relative to contract 
acquisition and implementation, such as, but not limited to, the 
following:  
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(i) corrupt, fraudulent, collusive, coercive, and obstructive  
practices as defined in ITB Clause 3.1(a), unless otherwise 
specified in the SCC;  

(ii) drawing up or using forged documents;  
(iii) using adulterated materials, means or methods, or engaging in 

production contrary to rules of science or the trade; and  
(iv) any other act analogous to the foregoing. 

18.4. The Funding Source or the Procuring Entity, as appropriate, will seek to impose 
the maximum civil, administrative and/or criminal penalties available under the 
applicable law on individuals and organizations deemed to be involved with 
corrupt, fraudulent, or coercive practices. 

18.5. When persons from either party to this Contract gives notice of a fundamental 
breach to the Procuring Entity’s Representative in order to terminate the 
existing contract for a cause other than those listed under GCC Clause 18.3, the 
Procuring Entity’s Representative shall decide whether the breach is 
fundamental or not. 

18.6. If this Contract is terminated, the Contractor shall stop work immediately, make 
the Site safe and secure, and leave the Site as soon as reasonably possible. 

19. Procedures for Termination of Contracts 
19.1. The following provisions shall govern the procedures for the termination of this 

Contract: 
(a) Upon receipt of a written report of acts or causes which may constitute 

ground(s) for termination as aforementioned, or upon its own initiative, 
the Procuring Entity shall, within a period of seven (7) calendar days, 
verify the existence of such ground(s) and cause the execution of a 
Verified Report, with all relevant evidence attached; 

(b) Upon recommendation by the Procuring Entity, the HoPE shall 
terminate this Contract only by a written notice to the Contractor 
conveying the termination of this Contract. The notice shall state: 
(i) that this Contract is being terminated for any of the ground(s) 

afore-mentioned, and a statement of the acts that constitute the 
ground(s) constituting the same; 

(ii) the extent of termination, whether in whole or in part;  
(iii) an instruction to the Contractor to show cause as to why this 

Contract should not be terminated; and 
(iv) special instructions of the Procuring Entity, if any. 
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The Notice to Terminate shall be accompanied by a copy of the 
Verified Report; 

(c) Within a period of seven (7) calendar days from receipt of the Notice 
of Termination, the Contractor shall submit to the HoPE a verified 
position paper stating why the contract should not be terminated.  If the 
Contractor fails to show cause after the lapse of the seven (7) day 
period, either by inaction or by default, the HoPE shall issue an order 
terminating the contract;  

(d) The Procuring Entity may, at anytime before receipt of the 
Contractor’s verified position paper described in item (c) above 
withdraw the Notice to Terminate if it is determined that certain items 
or works subject of the notice had been completed, delivered, or 
performed before the Contractor’s receipt of the notice;  

(e) Within a non-extendible period of ten (10) calendar days from receipt 
of the verified position paper, the HoPE shall decide whether or not to 
terminate this Contract.  It shall serve a written notice to the Contractor 
of its decision and, unless otherwise provided in the said notice, this 
Contract is deemed terminated from receipt of the Contractor of the 
notice of decision.  The termination shall only be based on the 
ground(s) stated in the Notice to Terminate; and 

(f) The HoPE may create a Contract Termination Review Committee 
(CTRC) to assist him in the discharge of this function.  All decisions 
recommended by the CTRC shall be subject to the approval of the 
HoPE. 

19.2. Pursuant to Section 69(f) of RA 9184 and without prejudice to the imposition of 
additional administrative sanctions as the internal rules of the agency may 
provide and/or further criminal prosecution as provided by applicable laws, the 
procuring entity shall impose on contractors after the termination of the contract 
the penalty of suspension for one (1) year for the first offense, suspension for 
two (2) years for the second offense from participating in the public bidding 
process, for violations committed during the contract implementation stage, 
which include but not limited to the following: 

(a) Failure of the contractor, due solely to his fault or negligence, to 
mobilize and start work or performance within the specified period in 
the Notice to Proceed (“NTP”); 

(b) Failure by the contractor to fully and faithfully comply with its 
contractual obligations without valid cause, or failure by the contractor 
to comply with any written lawful instruction of the procuring entity or 
its representative(s) pursuant to the implementation of the contract.  
For the procurement of infrastructure projects or consultancy contracts, 
lawful instructions include but are not limited to the following: 
(i) Employment of competent technical personnel, competent 

engineers and/or work supervisors; 
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(ii) Provision of warning signs and barricades in accordance with 
approved plans and specifications and contract provisions; 

(iii) Stockpiling in proper places of all materials and removal from 
the project site of waste and excess materials, including broken 
pavement and excavated debris in accordance with approved 
plans and specifications and contract provisions; 

(iv) Deployment of committed equipment, facilities, support staff 
and manpower; and 

(v) Renewal of the effectivity dates of the performance security 
after its expiration during the course of contract 
implementation. 

(c) Assignment and subcontracting of the contract or any part thereof or 
substitution of key personnel named in the proposal without prior 
written approval by the procuring entity. 

(d) Poor performance by the contractor or unsatisfactory quality and/or 
progress of work arising from his fault or negligence as reflected in the 
Constructor's Performance Evaluation System (“CPES”) rating sheet.  
In the absence of the CPES rating sheet, the existing performance 
monitoring system of the procuring entity shall be applied.  Any of the 
following acts by the  Contractor shall be construed as poor 
performance: 
(i) Negative slippage of 15% and above within the critical path of 

the project due entirely to the fault or negligence of the 
contractor; and 

(ii) Quality of materials and workmanship not complying with the 
approved specifications arising from the contractor's fault or 
negligence. 

(e) Willful or deliberate abandonment or non-performance of the project 
or contract by the contractor resulting to substantial breach thereof 
without lawful and/or just cause. 

In addition to the penalty of suspension, the performance security posted by 
the contractor shall also be forfeited. 

20. Force Majeure, Release From Performance 
20.1. For purposes of this Contract the terms “force majeure” and “fortuitous event” 

may be used interchangeably.  In this regard, a fortuitous event or force majeure 
shall be interpreted to mean an event which the Contractor could not have 
foreseen, or which though foreseen, was inevitable.  It shall not include ordinary 
unfavorable weather conditions; and any other cause the effects of which could 
have been avoided with the exercise of reasonable diligence by the Contractor. 
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20.2. If this Contract is discontinued by an outbreak of war or by any other event 
entirely outside the control of either the Procuring Entity or the Contractor, the 
Procuring Entity’s Representative shall certify that this Contract has been 
discontinued.  The Contractor shall make the Site safe and stop work as quickly 
as possible after receiving this certificate and shall be paid for all works carried 
out before receiving it and for any Work carried out afterwards to which a 
commitment was made. 

20.3. If the event continues for a period of eighty four (84) days, either party may 
then give notice of termination, which shall take effect twenty eight (28) days 
after the giving of the notice. 

20.4. After termination, the Contractor shall be entitled to payment of the unpaid 
balance of the value of the Works executed and of the materials and Plant 
reasonably delivered to the Site, adjusted by the following: 

(a) any sum to which the Contractor is entitled under GCC Clause 28; 
(b) the cost of his suspension and demobilization; 
(c) any sum to which the Procuring Entity is entitled. 

20.5. The net balance due shall be paid or repaid within a reasonable time period from 
the time of the notice of termination. 

21. Resolution of Disputes 
21.1. If any dispute or difference of any kind whatsoever shall arise between the 

parties in connection  with the implementation of the contract covered by the 
Act and this IRR, the parties shall make every effort to resolve amicably such 
dispute or difference by mutual consultation. 

21.2. If the Contractor believes that a decision taken by the Procuring Entity’s 
Representative was either outside the authority given to the Procuring Entity’s 
Representative by this Contract or that the decision was wrongly taken, the 
decision shall be referred to the Arbiter indicated in the SCC within fourteen 
(14) days of the notification of the Procuring Entity’s Representative’s decision. 

21.3. Any and all disputes arising from the implementation of this Contract covered 
by the R.A. 9184 and its IRR shall be submitted to arbitration in the Philippines 
according to the provisions of Republic Act No. 876, otherwise known as the “ 
Arbitration Law” and Republic Act 9285, otherwise known as the “Alternative 
Dispute Resolution Act of 2004”: Provided, however, That, disputes that are 
within the competence of the Construction Industry Arbitration Commission to 
resolve shall be referred thereto.  The process of arbitration shall be 
incorporated as a provision in this Contract that will be executed pursuant to the 
provisions of the Act and its IRR: Provided, further, That, by mutual agreement, 
the parties may agree in writing to resort to other alternative modes of dispute 
resolution.   

22. Suspension of Loan, Credit, Grant, or Appropriation 


